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par &:
Any person clggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

ft zyc, Irc vi hara 3rq1Rt urnrf@raw at ar4ta
Appeal To Customs Central Excise And Service TaxAppellate Tribunal:-

~~,1994 cBl' tfRT 86 * 3IBl"ffi~cpl"~* lfNf cBl' \JJT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~~ -cfro #tr zrcn, Gar zgc vi la1a or4ltn =nrnf@raw it. 2o, q #€Ga
!31ff9ccrl cbl-lll\"3°-s, ~ ~. 3l6fJGl51IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 37418ha nznf@ravwT at ffh1 37fen~u, 1994 cBl' tfRT 86 (1) * 3IBl"ffi ~ flcllcb-<
Pfllfllcle1l, 1994 * A<TB 9 (1) * 3IBl"ffi ~~ LJ)Ff ~.it- 5 °# 'c!N ~ °# cBl' \JJT
aft gi Ur er fr 3rag # fsa 3r4l at nu{ st surd 4fat
3ft uRt afe; (Gr a ya qi~ya R ±hf) 3jk pr i fsru vr zmrznf@awl al nrrfls fer
t cfITT cf> .:nm '<ilcfG-tf.icfi ~ ~ cf> rlll<Jc:\)d cf> irl &~lzr a mr aifha a rrz # Xi)q

lf uegi hara alt it, ans at 1Wf it an,rn ·Ir 5fa nu 5 Gara zT ffl' cB+f t cffii ~
1000/- ~~ 1WlT I "G-tm xrcrrcbx cJfl" 1Wf, ~ cJfl" 1Wf 3it urn mar uif u; 5 al zTT
50 ~ mo "ITT "ITT ~ 5000/- ffi ~ 1Wft I ugfara #t air, anur at 1Wf 31N ct1TT<lT ~
uif+ T; 50 Gara zur wa uvular azi u; 1oooo/- #ha hut ±hf

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the A~ate
Trib~nal Shall be filed in quadruplicate in Form S.T.5 as. prescribed under Rule 9(:J,)_ ~:l~~::? ro3r.
Service Tax Rules 1994 and Shall be accompany ed by a copy of the orde;/ai5Pealea •••,t~
against (one of which shall be certified copy) and should be accompanied by a /~9Jt'6f ~Rs, ~ ..\ \,
1000/- where the amount of service tax & inte_rest dema_nded & penalty levied ofs,s%is.a i3.
less, Rs.5000/- where the amount of service tax & interest demanded & penalty~~led •1§1$.) j;
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amou'fof, " $3

\:.<. -'1 .:,C> .....::Y. 4"6 4 .3%,

*

0



2

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcl"ffi<T~.1994 <!ft tlffi 86 <!ft \'l<f-elN13TT ~ (2~) cfi 3@1'ffi 3l1fR;r ~ Pilll-Jlq<'I\ 1994 cfi ~ (2)
m 3@1'ffi f.lmfur tpj1l ~.i'r.-7 if <!ft \rJT~~ \Jflcfi ~~.. ~~~ (3TtfR;r) m~<!ft~ (0IA)(
m~ >flTTfum ~ m-fr) am ·3P=R

alga, +arr / Ur arr smta 3T[[8Ip aa sur zre, srft#la nrnferaor ns area at fr ha g;
srer (0l0)# uf 3hsf m-fi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zuenisif@era =rzancr zgca are~zm, 1975 <!ft mTT 't!x~-1 cfi 3@1'ffi Reff fhg1I HG 3rer vi Perr
qTf@rant a rr a6 f R 6 6.5o/- tffi qr nrnrazr zyca f@aGr ztr aft

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. fir zrces, um zgen qi hara 3rft4tr urn@raw (affafe) [maraf, 1gs2 affa g arr ii@ramac q,)-
[faaa Ru#i at 3lN 'lfr ~~fcnm 'Gf@T t I

(

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar ercs, hc4tr sen ecas viass ar4trr nf@rawr (ail4a ah 5fr 3r@iii amii ()
#ctr3en yca 3rf@Gram, 8&gy Rt arr 39s #3iaf fact)zri€-) 3rf@Grum2°g(cgRtin
39) f@cais: ·€.s.&g st #r fa=fa 3rf@0fGr, £&&y #t rrr cs # 3iafa tars sst aft ara#Rt ae,
aarrfra#st are q±-zf@rsirsear3rfarf&, asrf fazr rrra 3iariasar #rsrartar±fa2z
rfrar#lswa 3rf@rs=st

#ctrsea eraviaarsa3iafa·ar fararr yea#fear en@?
(i} mu 11 3t # aiaaa fefiRr «a#r

(@i) &z am r at n& 7ftil'cf m=u
(iii) ca3z rm fR4ma9l # fRr 6 c); aknta" &<I" ~

¢ 37rt agr zrg fh <T Ir c); ,;rrcrm;r fat)a (i. 2) arf@1f6rm, 2014 h 3cart qa ff
3r4l#hruf@rat #mar f@urnftcrzraca rsffva 3rftrat araal zti

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount Q
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further .that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s ziaf , s 3marhuf 3r4tr ufraur amar sf rca 3rrar grca m GUs
. ~ ~

fc\q1f&a ~ 'ffi~ fcf;Q- '3JV~t>"cfi°~ 10% 3_P@Tar 'CR" 3ftt srziha avs faa1fa st as avsa 10%
3i.J@Taf tl"t cli'I" ~~t1

a@in
4(1) In view of above, an appeal against this order shall lie before the l:ribUJrR ·rcrn~:~~
payment of 10% of the duty demanded where duty or duty and penalty are inn(ti/ute-;-·.·o_-,_r~,; -~...:,t\
penalty, where penalty alone is in dispute. -JS : .o ali e • .......,. t ~ I

IS~ ( ...•.J -~:,;
-~ ......0 .,., ~ ~ .. , ~~:./' .J}'_
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F.No. V2/03/GNR/18-19

ORDER-IN-APPEAL

M/s. Advance Addmine Pvt Ltd, Plot No.3553, Phase-IV, GIDC, Chhatral, Kalol,

Gandhinagar 382 729 (henceforth, "appellant") has filed the present appeal against

the Order-in-original No. AHM-CEX-003-AC-026-2018 dated 20.02.2018

(henceforth, "impugned order') issued by the Assistant Commissioner, Central GST,

Kaloi Division, Dist- Gandhinagar (henceforth, "adjudicating authority").

the said director had provided service of renting of immovable property service to

the appellant company and the appellant company, as a service recipient, was liable

to pay the applicable service tax under reverse charge mechanism in terms of

Notification No.30/2012-ST, as amended by Notification No.45/2012-ST.

2. To state briefly, the facts of the case are that the appellant, a manufacturer of

excisable goods, was audited by the central excise department in 2017, wherein, it

was pointed out that the appellant company had paid certain amount to a director

of the Company Shri Rashmin Patel as 'factory land rent'. It appeared that the said

director had rented out his land to the appellant company to be used for commercial

purpose, the renting appeared to be an activity covered under the ambit of 'service'.

Further, it appeared that by renting out the immovable property to the company,



2.1 A show cause notice was, therefore, issued on 25.04.2017 for recovery of

service tax of Rs.2,96,664/- not paid from 2012-13 to 2015-16 on the rent paid to

the said director. The adjudicating authority, in the impugned order, confirmed the

demand, alongwith interest, and imposed penalty under section 78 of the Finance

Act, 1994.

0
3. Feeling aggrieved with the impugned order, appellant has preferred this

appeal on following main grounds of appeal-

3.1 Appellant states that adjudicating authority's views are based on

presumptions and assumptions and contrary to the provisions. As per appellant, the

undisputed fact is that Shri Rashmin Patel rented the property in his personal

capacity and relationship of the director has nothing to do in the present case.

Appellant submits that rent amount received from the company for each year is less

than the exemption limit of Rs. 10 Lakh and hence question of payment of service

tax does not arise.

3.2 wIeh regard to the charge of suppression of facts with intent o%y%%.2%7.,
payment of s_ervice tax, appellant submits that in the earlier audit conducteo/F,h0;s--4,
department m 2015 covering the p~nod _Apr-2012 to Feb-2~15, no such ~fuJ{i;10n~/'1 j} ,
was raised; that the issue was raised m subsequent audit conducted : "9,""o - .s •

¢° + ·o;
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however, the transactions reflected in the books of account were then well within

the knowledge of the department and therefore, confirmation of demand beyond a

period of limitation is not sustainable.

3.2.1 Appellant states that since service tax payable under reverse charge

mechanism was available to them' as Cenvat credit, allegation of intentional non-

payment of service tax is not justified.

3.2.2 Appellant has quoted number of decisions to state that when all particulars

are within the knowledge of the department and no objection was raised in previous

audits, extended period cannot be invoked based on objections raised in subsequent

audits.

3.3 WIth regard to penalty of section 78, appellant submits that the department

has failed to establish any of ingredients required under section 78 by positive and

documentary evidence. Appellant adds that when the demand itself is . not

sustainable in law on the grounds of merit and Emitation, the question of imposition,

of penalty under section 78 of charging of interest under section 75 does not arise.

4. In the personal hearing held on 26.04.2018, Shri M A Patel, Consultant

represented the appellant and reiterated the grounds of appeal. Shri Patel argued

that earlier audit had dropped this point and that director's personal house was

given on rent.

5. I have carefully gone through the appeal. The issue is all about tax liability of

the appellant as a service recipient on the rent amount paid to the appellant

company's own director Shri Rashmin Patel for the years 2012-13 to 2015-16. As

per adjudicating authority, appellant company, as a recipient of 'renting of Q
immovable property service' from its own director, is liable to pay the 100 per-cent

tax leviable on the gross value of service received, in terms of rule 2(d)(EE) of the

Service Tax Rules, 1994 read with Notification No.30/2012-ST, as amended by

Notification No.45/2012-ST. Appellant's main. contention is that service of renting of

immovable property provided by Shri Rashmin Patel, Director of the appellant

company is in his individual capacity and not in the capacity of a director of the

company.

5.1 Rule 2(d)(EE) of the Service Tax Rules, 1994 reads as under-

(d) "person liable to pay service tax",

(EE) in relation to service provided or agreed to be provided,b
.A GSa»,

director of a company or a body corporate to the said o·. , .•· y o
$; -.s:.

body corporate, the recipient of service; ~. z?¥ ;3

- 5g
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5.1.1 In terms of Notification No.30/2012-ST, as amended vide Notification
No.45/2012-ST dated 07.08.2012, %age of service tax payable by any person liable

for paying service tax other than the service provider is 100% in respect ofservices

provided or agreed to be provided by a director ofa company or a body corporate to
the said company or the body corporate.

5.1.2 Thus, the law is clear that in respect of services provided by a director of a

company or a body.corporate, recipient of service (company or body corporate) is
liable to pay 100% of service tax. The dispute, however, is whether the case of
renting of immovable property service provided by a director of the appellant
company is covered here or not.

5.2 The fair interpretation here, in my view, is that the services provided by a

director of the company, in the capacity of a director, are only covered under
reverse charge mechanism because the words used are 'by a director of a company

to the said company' and not 'by a person who is director of a company'. Therefore,

if director of a company provided service in some other capacity, the tax liability
would be of the director as an individual service provider and it will be wrong to

consider the same as a service provided by a director of the company to the said
company.

5.2.1 The services generally provided by a director of the company to the said
company in their capacity of a director are the ones where charges payable by the

companies are sitting fee, commission, bonus, travel reimbursements, etc. · Hence,
these charges are covered under reverse charge mechanism. However, if a company
is taking on rent the premises belonging to a director, it is wrong to say that renting
service has been provided by the director for being director of the company. The
company in such case is paying rent to the director for being owner of the premises

and director is receiving the amount not as remuneration for his services as a

director but in the capacity of an owner of the property. Such a case, in my view, is

not intended to be covered under the reverse charge mechanism in terms of

Notification No.30/2012-ST.but rather the director, as a service provider, would be
liable to discharge the applicable service tax liability, if any.

5.3 The rent paid by the appellant company in the present matter, therefore,

cannot be charged to service tax under Notification No.30/2012-ST. The servic .%a;
provider himself is liable to pay the tax in this case as an individual service providf/ {_.,,j<- '"·{t
however, if the rent income in any of the financial years is within the g %> #
of Rs. 10 Lakh, no tax liability arises on part of the service provider also. On meriss2, es9
therefore, the demand of service tax under reverse charge fails to sustain and *
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requires to be set aside. Since demand of service tax is not sustainable on merits, I

am not delving into the aspect of limitation. Also, when demand itself is wrong,

there is no question of charging interest or paying penalty under section 78 of the

Finance Act, 1994.

6. Accordingly, I set aside the impugned order and allow the appeal.

The appeal filed by the appellant stands disposed of in above terms. "f
308'
(3mr ei#)

a.-taa31rz1#a (3r4ten)
3

Attested
{__ . .

·(Sanwarmal a)
Superintendent
Central Tax (Appeals)
Ahmedabad

ByR.P.A.D.
To,
M/s. Advance Addmine Pvt Ltd,
Plot No.3553, Phase-IV, GIDC, Chhatral,
Kalal, Gandhinagar 382 729

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt. Commissioner, CGST, Kaloi Division, Gandhinagar.
5. Guard File.


